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BRIEF FOR PETITIONER. 


Nature of the Proceeding. 

In this case the Symington-Anderson Company] the 

I 

petitioner herein, seeks to have reviewed by this Cpurt 

! 

In 


i 




O 


a decision rendered by the United States Board of 
Tax Appeals in favor of the Commissioner of Inter¬ 
nal Revenue. 

The taxpayer is a Maryland corporation, with its 
principal:office at Baltimore, Maryland (R., 3). 

The Commissioner of Internal Revenue proposed to 
assess a deficiency in tax against the taxpayer for the 
year 1918 in the amount of $76,174.90 (R., 3). The 
taxpayer claims that there is no deficiency in tax, and 
that it should have refunded to it an amount, to wit: 
$150,000 of the amount of tax already paid (R., 21 and 
94). The Board held that the Commissioner's deter¬ 
mination of the deficiency in tax was correct, and ap¬ 
proved the deficiency in the amount of $76,174.96 (R., 
86). From that decision this appeal is prosecuted by 
virtue of the provisions of Section 1001 of the Rev¬ 
enue Act of 1926, 44 Stat., 9,109, and Section 602 of the 
Revenue Act of 1928. 

Statement of the Case. 

The proposed definciency in tax results from the de¬ 
termination of the Commissioner of Internal Revenue 
that the taxpayer was not entitled to a deduction from 
gross income of depreciation or an amount in lieu 
thereof on the contract for the manufacture of guns 
which the corporation purchased from T. H. Symington 
by the issuance of its stock (R., 24 and 25), and the 
determination of the excess-profits tax liability under 
1 lie provisions of Section 302 of the Revenue Act of 
1918 bv the Commissioner of Internal Revenue on a 
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net income of $324,874.85 without allowance for! any 
deduction for depreciation or exhaustion of the icon- 
tract aforesaid, which section provides for a limita¬ 
tion only of the tax imposed by Section 301 of thejsaid 
act. 

The Commissioner of Internal Revenue determined 
that the aforesaid contract acquired by the corpora¬ 
tion had no value for the purpose of determining depre¬ 
ciation and refused to recognize the taxpayer’s rights 

j 

to have its tax computed under the provisions of ;Sec- 
tions 327 and 328 of the Revenue Act of 1918 (Hi., 24 
and 25). I 

The petitioner’s claim that if the tax liability was 
not computable under either the provisions of jSec- 
tion 301 or Sections 327 and 328 of the Revenue! Act 
of 1918, that it was not subject to any excess-protits 
tax, was likewise denied. 

During the early part of 1917, the United States 
Government, which was engaged in the World War, 
requested one T. H. Symington, a world-recognized 
authority and genius in the manufacture of guns land 
munitions, to come to Washington for the purpose 
of discussing the possibilities of entering into a con¬ 
tract for the manufacture of 3,000 three-inch artillery 
guns. Negotiations extended over a period of several 
months, during which time Mr. Symington made! re ~ 
peated trips to Washington and spent considerable time 
in making estimates and doing other work incidental to 
the negotiations of the contract. 

Letters were exchanged between Svmington and!the 
Government's representatives, when, in July, 1917, it 
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was agreed that Symington should erect a plant suit- 
able for the manufacture of guns, and that an order 
would he placed with liim for 3,000 three-inch artil¬ 
lery guns to he completed by March 1, 1919. 

It was also agreed that Svmington was to receive 
a fixed {profit of $390 over and above the estimated 
cost of $2,625 on each gun manufactured, and for any 
saving effected under the estimated cost price afore¬ 
said Symington was to receive one-third of such sav¬ 


ing. In case the cost of each gun was greater than 
$2,625 the minimum amount which Mr. Symington was 
to receive was $340 for each gun manufactured. The 
contract also provided for adjustments in case of loss 
and partially completed materials. 

During the month of August, 1917, Symington or¬ 
ganized the petitioner corporation. He assigned to 
it the aforesaid contract and agreement entered into 
between himself and the United States Government 
and received in exchange therefor 7,500 shares of 
capital stock of the corporation. The balance of the 
stock, or 2,500 shares, was issued to M. II. Ander¬ 
son in consideration of the services he had rendered 
in getting together an organization prior to the in¬ 
corporation of the corporation, and in order to secure 
for the corporation the benefit of his unusual manu¬ 
facturing ability and future services. 

During tjie year 1918, 687 guns were manufactured 
and delivered on the contract, from which the respond¬ 
ent determined that the petitioner realized a net in¬ 
come of $324,874.85 without the allowance of any de¬ 
duction for; exhaustion or depreciation of the contract 
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so acquired, and determined a tax liability as pre¬ 
viously indicated in the amount of $257,864.88,! of 
which amount the taxpayer had previously paid $181,- 
689.92. The taxpayer’s only source of income \yas 
from the manufacture of guns under the provisions of 
the contract. 

The Board of Tax Appeals held that the evidence 
did not establish that the contract for the manufac¬ 
ture of three-inch guns had a fair market value jfor 
tlie purpose of depreciation, and that the petitioner’s 
invested capital under the Revenue Act of 1918 \yas 
non-existent, and that the tax could not be determined 
under the provisions of Section 328 of the Revenue 
Act of 1918, and approved the commissioner’s deter- 
mination under the provisions of Section 302 of sqid 
act. 

From this determination on the part of the Board 
the taxpayer appeals to this Court for review of fts 
decision. 


The Issues. 


1. Did the contract which the corporation taxpayer 
acquired from T. II. Symington by the issuance of jts 
stock have a value which can be made the subject jot* 
a deduction from gross income for depreciation or ex¬ 


haustion? 

2. Is the excess-profits tax of the petitioner deter¬ 
minable under the provisions of Sections 327 and 3|?8 
of the Revenue Act of 1918, or alternatively, 

3. If invested capital is non-existent as found lj)y 
the Board, is the petitioner subject to any excess- 
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profits tax under the provisions of the Revenue Act of 
1918? 

Specification of Errors. 

1. The Board of Tax Appeals erred in failing; to 
specifically find that the assets exchanged by Syming¬ 
ton for the capital stock of the petitioner constituted 
a contract. 

2. The Board of Tax Appeals erred in holding that 
the assets paid into the petitioner corporation by T. II. 
Symington in exchange for its capital stock had no 
value at the time paid in. 

3. The Board of Tax Appeals erred in holding that 
the petitioner was entitled to no allowance for exhaus¬ 
tion of the contract acquired by it from T. II. Syming¬ 
ton in exchange for its capital stock. 

4. The Board of Tax Appeals erred in holding that 
the assets paid in to the petitioner by T. II. Syming¬ 
ton in exchange for capital stock cost Symington noth¬ 
ing. 

5. The Board of Tax Appeals erred in failing to 
hold that the petitioner was entitled to invested cap¬ 
ital in the amount of the cost to Symington of the as¬ 
sets paid sill to the petitioner by him in exchange for 
stock, and that such cost, although shown by the evi¬ 
dence to be something, could not be determined. 

6. The Board of Tax Appeals erred in failing to 
hold that the petitioner was entitled to invested cap¬ 
ital in the amount of the value of the services of M. H. 
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Anderson acquired for stock by the petitioner,; and 
that such services, although shown by the evidence to 
have some value, could not be determined. j 

7. The Board of Tax Appeals erred in holding j that 
more than fifty per cent (50 r /c) of the petitioner’s in¬ 
come was derived from a cost plus Government icon- 
tract during the year 1919. 

8. The Board of Tax Appeals erred in holding jthat 

the petitioner’s invested capital could be determined 
as non-existing. I 

9. The Board of Tax Appeals erred, after deter¬ 
mining that the petitioner had no invested capital, in 
failing to determine that it was not subject to excess- 
profits tax under the Revenue Act of 1918. 

10. The Board of Tax Appeals erred in holding that 
there was a deficiency in tax for 1918 in the amouiit of 
$76,174.9(5 and in failing to hold that there was al re¬ 
fund of approximately $157,000. 

Statutes Involved. 

I 

Revenue Act of 1918 (40 Stat.) 

i 

i 

i 

Section 230: j 

(a) “That, in lieu of the taxes imposed; bi¬ 
section 10 of the Revenue Act of 1916, las 
amended by the Revenue Act of 1917, and by 
section 4 of the Revenue Act of 1917, there shall 
be levied, collected, and paid for each taxable 
year upon the net income of every corporation 
a tax at the following rates: 


i 



(1) For the calendar year 1918,12 per centum 
of the amount of the net income in excess of 
the credits provided in section 236; and 

(2) For each calendar year thereafter, 10 per 
centum of such excess amount.” 

Section 234: 

(a) “That in computing the net income of a 
corporation subject to the tax imposed by sec¬ 
tion 230, there shall be allowed as deductions: 

(a) (7) “A reasonable allowance for the ex¬ 
haustion, wear and tear of property used in 
the trade or business, including a reasonable 
allowance for obsolescence,” 

Section 301: 

(a) “That in lieu of the tax imposed by Title 
II of the Revenue Act of 1917, but in addition 
to the other taxes imposed by this Act, there 
shall be levied, collected, and paid for the tax¬ 
able year 1918 upon the net income of every 
corporation a tax equal to the sum of the fol¬ 
lowing: 

“First Bracket. 

“30 per centum of the amount of the net in¬ 
come in excess of the excess-profits credits (de¬ 
termined under section 312) and not in excess 
of 20 per centum of the invested capital; 

“Second Bracket. 

“65 per centum of the amount of the net in¬ 
come in excess of 20 per centum of the invested 
capital; 
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i 

i 

“Third Bracket. j 

“The sum, if any, by which SO per centum of 
the amount of the net income in excess of the 
war-profits credit (determined under section 
311) exceeds the amount of the tax computed 
under the first and second brackets.” 

I 

Section 302: i 

i 

i 

“That the tax imposed by subdivision (a) of 
section 301 shall in no case be more than 3(| per 
centum of the amount of the net income iii ex¬ 
cess of $3,000 and not in excess of $20,000, plus 
SO per centum of the amount of the net income 
in excess of $20,000; the tax imposed by jsub- 
division (b) of section 301 shall in no casje be 
more than 20 per centum of the amount of! the 
net income in excess of $3,000 and not in excess 
of $20,000, plus 40 per centum of the amount of 
the net income in excess of $20,000; and; the 
above limitations shall apply to the taxes cjom- 
puted under subdivisions («) and (h) of jsec- 
tion 301, respectively, when used in subdivision 
(c) of that section. Nothing; in this section shall 
be construed in such manner as to increase! the 
tax imposed by section 301.” | 

Section 312: j 

“That the excess-profits credit shall consist 
of a specific exemption of $3,000 plus . an 
amount equal to 8 per centum of the invested 
capital for the taxable year.” 

2 n ! 
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Section* 32G (a): 

“That as used in Ibis title the term ‘invested 
capital’ for any year means (except as provided 
in subdivisions (b) and (r) of this section): 

“(1) Actual cash buna fide paid in for stock 
or shares; 

“(2) Actual cash value of tangible property, 
other than cash, buna fide paid in for stock or 
shares, at the time of such payment, but in no 
case to exceed the par value of the original 
stock or shares specifically issued therefor, un¬ 
less the actual cash value of such tangible prop¬ 
erty at the time paid in is shown to the satisfac¬ 
tion of the Commissioner to have been elearlv 
and substantially in excess of such par value, 
in which case such excess shall be treated as 
paid-in surplus: Provided, That the Commis¬ 
sioner shall keep a record of all cases in which 
tangible property is included in invested cap¬ 
ital at a value in excess of the stock or shares 
issued therefor, containing the name and ad¬ 
dress of each taxpayer, the business in which 
engaged, the amount of invested capital and 
net income shown by the return, the value of 
the tangible property at the time paid in, the 
par value of the stock or shares specifically 
issued therefor, and the amount included under 
this paragraph as paid-in surplus. The Com¬ 
missioner shall furnish a copy of such record 
and other detailed information with respect to 
such eases when required by resolution of either 
House of Congress, without regard to the re¬ 
strictions contained in section 257; 
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“(3) Paid-in or earned surplus and] un¬ 
divided profits; not including surplus and un¬ 
divided profits earned during the year; 

“(4) Intangible property bona fide paid in 
for stock or shares prior to March 3, 19117, in 
an amount not exceeding (a) the actual]cash 
value of such property at the time paid in, (b) 
the par value of the stock or shares issued there¬ 
for, or (r) in the aggregate 25 per centum of 
the par value of the total stock or shares of 
the corporation outstanding on March 3, [1917, 
whichever is lowest; 

“(5) Intangible property bona fide paid in 
for stock or shares on or after March 3, ]1917, 
in an amount not exceeding (a) the actual [cash 
value of such property at the time paid in, 
(b) tlie par value of the stock or shares issued 
therefor, or (r) in the aggregate 25 per centum 
of the par value of the total stock or shards of 
the corporation outstanding at the beginning 
of the taxable year whichever is lowest; j/Vo- 
rided . That in no case shall the total amount 
included under paragraphs (4) and (5) exjceed 
in the aggregate 25 per centum of the par Value 
of the total stock or shares of the corporation 
outstanding at the beginning of the taxable 
year; but 

| 

(/y) “As used in this title the term ‘invested 
capital’ does not include borrowed capital.] 

(c) “There shall be deducted from invested 
capital as above defined a percentage thejreof 
equal to the percentage which the amounjt of 
inadmissible assets is of the amount of admis¬ 
sible and inadmissible assets held during] the 
taxable year. 
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(<7) “The invested capital for any period 
shall be the average invested capital for such 
period, but in the case of a corporation mak¬ 
ing a return for a fractional part of a year, it 
shall (except for the purpose of paragraph (2) 
of subdivision (a) of Section dll) be the same 
fractional part of such average invested capital. 

“The average invested capital for the pre¬ 
war period shall be determined by dividing the 
number of years within that period during the 
whole of which the corporation was in existence 
into the sum of the average invested capital for 
such vears.” 

Section 327: 

“That in the following cases the tax shall be 
determined as provided in section 328: 

(a) “Where the Commissioner is unable to 
determine the invested capital as provided in 
section 326; 

(/>) “In the case of a foreign corporation; 

(r) “Where a mixed aggregate of tangible 
property and intangible property has been 
paid in for stock or for stock and bonds and the 
Commisioner is unable satisfaetorilv to deter- 
mine the respective values of the several classes 
of property at the time of payment, or to dis¬ 
tinguish the classes of property paid in for 
stock and for bonds, respectively; 

(</) “Where upon application by the corpora¬ 
tion the Commissioner finds and so declares of 
record that the tax if determined without bene¬ 
fit of this section would, owing to abnormal con- 
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ditions affecting the capital or income of ithe 
corporation, work upon the corporation an jex- 
ceptional hardship evidenced by gross dispro¬ 
portion between the tax computed without the 
benefit of this section and the tax computed! by 
reference to the representative corporations 
specified in section 328. This subdivision shall 
not apply to any case (1) in which the tax (com¬ 
puted without benefit of this section) is high 
merely because the corporation earned within 
the taxable year a high rate of profit upop a 
normal invested capital, nor (2) in which 50 jper 
centum or more of the gross income of the cor¬ 
poration for a taxable year (computed under 
section 233 of Title II) consists of gains, 
profits, commissions, or other income, derived 
on a cost-plus basis from a Government con¬ 
tract or contracts made between April 6, 1917, 
and November 11, 1918, both dates inclusive.” 

Section 328: | 

(a) “In the cases specified in section 327 the 
tax shall be the amount which bears the saijne 
ratio to the net income of the taxpayer (in ex¬ 
cess of the specific exemption of $3,000) for the 
taxable year as the average tax of representa¬ 
tive corporations engaged in a like or similar 
trade or business bears to their average njet 
income (in excess of the specific exemption of 
$3,000) for such year. In the case of a foreign 
corporation the tax shall be computed with¬ 
out deducting the specific exemption of $3,0(1)0 
either for the taxpayer or the representative 
corporations. 

“In computing the tax under this section the 
Commissioner shall compare the taxpayer only 


i 
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with representative corporations whose in¬ 
vested capital can be satisfactorily determined 
under section 32(> and which are as nearly as 
may be similarly circumstanced with respect 
to gross income, net income, protits per unit of 
business transacted and capital employed, the 
amount and rate of war profits or excess 
profits, and all other relevant facts and circum¬ 
stances.” 

Section 331: 

“In the case of the reorganization, consolida¬ 
tion, or change of ownership of a trade or busi¬ 
ness, or change of ownership of property, after 
March 3, 1917, if an interest or control in such 
trade or business or property of 50 per centum 
or more remains in the same persons, or anv of 
them, then no asset transferred or received from 
the previous owner shall, for the purpose of de¬ 
termining invested capital, be allowed a greater 
value than would have been allowed under this 
title in computing the invested capital of such 
previous owner if such asset had not been so 
transferred or received: Provided, That if such 
previous owner was not a corporation, then the 
value of anv asset so transferred or received 
shall be taken at its cost of acquisition (at the 
date when acquired by such previous owner) 
with proper allowance for depreciation, im¬ 
pairment, betterment or development, but no 
addition to the original cost shall be made for 
any charge or expenditure deducted as expense 
or Otherwise on or after March 1, 1913, in com¬ 
puting the net income of such previous owner 
for purposes of taxation.” 
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Brief of the Argument. 

i 

1. A contract is made when there is a meeting of the 
minds of the contracting parties, and no different rule 
applies when the Government is one of the contracting 
parties. 

American Smelting & Refining Company v.\ U. 


S., 42 S. Ct., 420. 

M’Collum v. U. S., 17 Ct. Cl., 100. j 

U. S. v. P. J. Carlin Construction Company, 
224 Fed., 859. j 


Sanders v. Potlizer Bros. Fruit 
N. V., 209 

Thomas v. Peering, 1 Keen 729. 


Company, 144 

i 

i 

i 


Ryan v. U. S., 136 U. S., 68; 10 S. Ct., 913. 
C. W. Hull v. Marquette, 208 Fed., 260. 
Baker r. Packard, 82 X. E., 1124. 


2 (a). A corporation cannot legally issue stock px- 
cept for money or monies worth, and a contract is 
property, and can be exchanged for stock. Section 35, 
Article 23, Md. Code; Larkin v. McClellan, 140 Md., 
5S9. 

i 

i 

2 (b). The contract with the Government in this 
case was definite and certain, providing for a definite 
number of articles and a definite profit for each article, 
and was valuable to anyone capable of executing it, 

2 (c) When the testimony of record showing value 
is undisputed and is reasonable and believable it wjill 
be regarded as conclusive, and it is within the province 


1 

1 

I 

i 

I 

i 

i 

! 



1G 


of tliis Court to review a decision of the Board when 
the finding is contrary to the evidence. 

Epremiam et al. r. Ward, Collector of Internal 
Revenue, 169 Fed., G9G. Strauch, 208 Fed., 
846. 


Crane v. Morris, G Pet., 598. 

Kelly r. Jackson, G Pet., G22. 

U. S. r. Wiggins, 14 Pet., 334. 

Quock Ting r. U. S., 140 U. S., 417. 

The City of New York (Alexander v. Maclian), 
147 U. S., 72. 

McNamara r. Georgia Cotton Co., 73 S. E., 1094. 
Brown r. Petersen, 25 D. C. App., 359, 3G3. 
Walker v. Warner, 31 1). C. App., 87. 

Chicago Railway Equipment Co. r. Blair, de¬ 
cided by Circuit Ct. of App. for the 7th Cir¬ 
cuit. 


Avery r. Commissioner, 22 Fed., 2d Ed., G. 
Henderson Iron Works r. Blair, decided April 
2, 1928, by Ct. of App. of D. C. 

Royal Packing Company r. Commissioner, 22 
Fed., 2d Ed., 53G. 


3. A contract is property which may be made the 
subject of an allowance for depreciation or exhaus¬ 
tion. 

Section 234 of the Revenue Act of 1918. 
Kentucky Tobacco Supply Co. v. Lucas, 5 Fed., 
723. 

Lynch r. Alworth-Stephens, 45 S. Ct., 274. 
Appeals of General Equipment Co., 2 B. T. A., 
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804; AY. J. Ostheimer, 1 B. T. A., IS; The 
Brevort Hotel Company, 1 B. T. A., 1|32; 
Union Metals Alfg. Co., 1 B. T. A., 395; Na¬ 
tional Film Publicity Company, 4 B. T. A., 

ns. 


(4) and (5) The traveling expenses and time used 
by Symington in negotiating the contract with the Gpv- 
ernment constitutes an investment and represents the 
cost of the contract and such value or cost is invested 
capital. (Section 3*2(5 of the Revenue Act of 1918.) 

((5) The rendering of services by M. II. Anderson 
prior to and after incorporation of the Symington- 
Anderson Company for which he was paid in stock! is 
a capital asset and is invested capital to the extent!of 
the value of the services. (Section 326 of Revenue 
Act of 1918.) ! 


(7) Fifty per cent (50(7 ) of the income was not de¬ 
rived from a cost-plus contract, and the provisions jof 
Section 327 (d) of the Revenue Act of 1918 cannot ibe 
denied this taxpayer. 


(8) (a) The only assets the corporation had at date 
of incorporation was the Government contract ac¬ 
quired from Symington and the valuable services ren¬ 
dered by Anderson in getting together the organiza¬ 
tion. These assets are shown to have cost something 
but the amount is not determinable. Invested capital 
definitely existed to the extent of the cost of tliejse 
assets but cannot be accurately determined. (Section 
326 of the Revenue Act of 1926.) j 

oil 


i 

i 



IS 


(8) ( b ) Where invested capital cannot be accu¬ 
rately determined, Section 327 (a) of the Revenue Act 
of 1918 provides that it is mandatory that the tax shall 
be determined under Section 328 of the Revenue Act of 
1918. (Section 327 (a) of the Revenue Act of 1918.) 


(9) If the Board's finding of fact that invested cap¬ 
ital is non-existent is correct, then this company is not 
subject to any excess-protits tax. 

Section 301 of the Revenue Act of 1918. Sec¬ 
tions 327 and 328 of the Revenue Act of 1918. 
Schwab r. Doyle, 338 U. S., 529. 

Smietanka r. First Trust and Savings Bank, 
257 U. S.. G02. 


(10) The deficiency in tax should be eliminated and 
the taxpayer should be granted a refund of approxi¬ 
mately $150,000. 


ARGUMENT. 

I. 

A contract is made when there is a meeting of the 
minds of the contracting parties, and the same rule ap¬ 
plies when the Government is one of the contracting 
parties. 


The United States Board of Tax Appeals in its 
opinion and linding* of fact failed to specifically find 
that a contract was secured bv T. II. Svmington from 
the United States Government and assigned to the 
Symington-Anderson Company in consideration of 
the issuance of its stock to him for said contract. 
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The Board said “without determining whether there 
was in fact any contract, we are of the opinion that! no 
value or cost has been established.” (R., SI and 82.) 

It is an elementary rule of law that a contract is 
made when there is a meeting of the minds of the cpn- 
tracting parties, and this same rule applies when the 
Government is one of the contracting parties. 

The petitioner contends that the correspondence Jbe- 
tween T. II. Symington and the representatives of the 
"War Department, appearing on pages 09 to 81 of the 
record, constitutes a good and binding contract entered 
into between the authorized representatives of the 
United States Government and T. II. Symington for 
the manufacture of three thousand (.’>,900) three-iiich 
artillery guns, and that the correspondence sets forth 
specifically the terms of the contract with respectj to 
the amount of compensation, the number of articles! to 
be produced, and the duration of time within which 
they shall be produced, and the fact that a formal con¬ 
tract was later intended to be drawn by the parties 
does not prevent the letters and correspondence afore¬ 
said from having the effect that they would otherwise 
have, the formal contract merely being additional 
evidence of the intentions of the parties. 

In the case of the American Smelting & Refining 
Company r. United States, 42 S. Ct., 421, the Court, 
in considering a contract made during the war with tlie 
United States Government for the delivery of copper, 
said in regard to the validity of the contract: 

“It also argues that there was no valid co{n- 
tract, since the agreement was not made bv aid- 
vertising, and was not within the exception when 
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the public exigencies required immediate de¬ 
livery. Rev. St. .‘>700 (Comp. St. 6802). 

“We may lay the latter objection on one side. 
There can be no question that the war created a 
public exigency and it would be yoiny far to 

denv that the contract was for a dcliverv as im- 
• • 

mediately as was practicable for the subject- 
matter. Moreover the statutory requirements 
were for the protection of the United States, 
not to the seller. U. S. r. Xew York and Porto 
Rico Steamship Company, 220 U. S. SS. :’>(> Sup. 
Ct. 41, (50 L. Kd. 1(51. <)f course, the expressed 

contemplation of a more formal document would 
not prevent the letters from having the effect 
that otherwise tliev would have had.*' 


In M'Collum r. United States, 17 Ct. Cl., 100, the 
United States Court of Claims in passing on a similar 
(piestion and quoting Mr. Justice Hunt of the United 
States Supreme Court stated: 

“The Court of Claims holds that the proposal 
on the part of Garfielde, and the acceptance of 
the same, force and effect as if a formal contract 
had been written out and signed by the parties. 
Many authorities are cited to sustain the prop¬ 
osition. We believe it to be sound, and that 
it should be so held in the present case (02 U. S. 
244: 11 ('. Cls. R. 22!)). 

“That exposition of the law, affirmed by the 
Coprt of last resort, when applied to the 
present case leads to the inevitable conclusion 
that the proceeding set forth in the findings 
must be held to have created a binding contract 
between the parties, if tin* First Assistant Post¬ 
master General acted within the scope of his 
authority.” 
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Further the Court said: 

“The acceptance by an executive officer acjting 
within the scone of his authority of a written 

A 

proposal by an individual creates a contract 
bavins: the same force and effect that a formal 
written agreement would if one had been 
signed.” 


In the case of IT. S. v. P. J. Carlin Construction Com¬ 


pany, 224 Fed., 859; 138 C. C. A., 449, the Court 
decision handed down May 12, 1915, stated: 


jin a 


“When parties entering into a mere verbal 

agreement with the understanding that it shall 

finally be reduced to writing as the evidence of 
* •» • * 1 • 
the terms of the contract it may be that nothing 

is binding upon either party until the contract 
is executed, hut when the parties reach an apfce¬ 
ment through correspondence Intending that the 
agreement shall be suhsequentlg expressed for- 
mallg in a single paper, or document, which 
when signed should be the evidence of what lias 
been agreed upon, the obligatory character of! the 
agreement cannot ordinarily be defeated bvjthc 
failure of either party to sign the formal con¬ 
tract. If the Court can see from the writings 
or correspondence that the minds of the parlies 
have meant that a proposal has been submitted 
by one party, which has been accepted by jtlie 
other, and that the terms of the contract have 
been in all respects definitely agreed upon. One 
of the parties cannot evade or escape from his 
obligation by refusing to sign the formal con¬ 
tract which the parties understood was to be 
subsequently drawn and executed.” 
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In the case of Ryan v. U. S., 136 U. S. 68, the Su¬ 
preme Court stated: 

“A complete contract binding under the sta¬ 
tutes may be gathered from letters, writing, and 
telegrams between the parties relating to the 
subject matter of the contract, providing they 
are so connected that they may be fairly said to 
constitute one paper relating to the contract. 
(See also cases cited at page 83 of Decision). 


The rule laid down in the aforesaid cases has evi¬ 
dently been handed down to us from the old English 
Law for we find in the case of Thomas r. Deering, 1 
Keen 729, Lord Langdale lavs down the following rule: 


“I have no hesitation in saying that, by the 
offer made and accepted as it appears to have 
been in this correspondence, a binding contract 
was completed between the parties, it is true 
that mention is made in the letters of an in¬ 
tended formal contract to be afterwards drawn 
up; but there are many cases in which corres¬ 
pondence referring to the future execution of a 
more formal agreement has been held to consti¬ 
tute in itself a valid contract, and I think that 
the correspondence is equivalent to a contract 
in the present case.” 


See also the case of Sanders r. Potlizer Brothers 
Fruit Company, 144 X. Y., 209: 39 X. E., To. 


The correspondence between the Representatives of 
the United States Government and T. II. Svmington, 
as found on pages 68 to SI of the record, may be fairly 
said to constitute one paper relating to the contract. 
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As further evidence that the contract actually existed, 
we call your attention to the fact that part peijfor- 

i 

mance of the contract had already begun in the form of, 
getting- together the organization that was to perform 
the contract; the construction of the factory site was 

7 * l 

I 

begun; the securing of castings for the manufacture of 
the artillery guns all of which was done prior to! the 
organization of the corporation (E. 33). 

The contract, so made, is not in violation of Revised 
Statutes 3700 and 3744, for the reason that a public 
exigency existed requiring the immediate delivery of 
the articles and the performance of the service^ so 
that the formal requisites of the making of Govern¬ 
ment contracts was not required. Furthermore, there 
can be no doubt but that a contract existed, for; the 
reason that the contract together with the services 
rendered bv M. II. Anderson were the only assets of 
value paid into the corporation for the issuance of its 

I 

stock, and it cannot be denied that the corporation was 
legally organized under the laws of Maryland. 

The Board in its failure to find as a fact that a bon- 
tract existed was in no position to examine the ques¬ 
tion of value because the question of value depends 
entirelv on the existence of the contract. 

The pleadings including the petition and the com¬ 
missioner’s answer indicates that this fact had kjeen 
admitted by the parties to this action and the bojard 

fell into error in failing to recognize this fact, and in 

| 

failing to specifically find as a fact that a contract; ac- 
tuallv existed between the United States Government 
and T. II. Symington for the manufacture of artillery 
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fjnns, which said contract was transferred to the Sym¬ 
ington Anderson Company upon the date of its organ¬ 
ization in consideration of the issuance of a part of its 
stock. 

II. 

(a) A Corporation Cannot Legally Issue Stock Except 
for Money or Monies Worth. 


The United States Board of Tax Appeals in its find¬ 
ing of fact and opinion (K., 81 and 82), stated: 


‘‘Without determining whether there was in 
fact any contract, we are of the opinion that no 
value or cost has been established.” 


As already stated, the Board decides the question of 
value without inquiring into whether or not there is 
in fact a contract, and this statement may, in our 
opinion, be taken as a criterion of their entire finding 
of fact and opinion. IIow could a Court, as a matter 
of law, decide whether an article had value without 
first having knowledge that the article itself existed. 

V_7 C 1 

The aforesaid statement in the opinion rendered by 

the board in effect savs: “We do not know whether 

% 

a contract existed, but if one did exist, it had no 
value.” 

The Symington-Auderson Company was organized 
in 1317 under the laws of the State of Maryland. 


Section do, article 


23 of the Maryland Code in effect 


in 1317 provides, as follows: 


“Any corporation of this State may dispose 
of its capital stock at such prices and for such 
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considerations in money, in services renderejd to 
or adopted by the corporation or in property 
of an}' description suitable for the purposes of 
the corporation, or any of them, as it seesjfit; 
and there shall lie no individual liabilitv on janv 
subscriber to, or holder of such stock, beylond 
obligation to the corporation or its receiver, 
trustee or other person winding up its affajirs, 
to comply with the terms of the contract of Sub¬ 
scription thereto, provided, however, that, noth¬ 
ing in this section shall be taken or construed as 
limiting or affecting the liability of stockholders 
in banking, safe deposit, trust and loan corpo¬ 
rations.” 

“The word ‘stock’ as used in this section and 
in Section 3C of this article includes securities 
convertible into stock.” 

“The word ‘property’ as used in this section 
does not include money.” 

“Stock shall not be issued for less than par 
or for services or property except in the manner 
following: * * *” | 

O i 

The balance of the chapter pertains to the issuance 
of stock at less than par and has no bearing on this 
case. I 

• I 

It is a well known fact that the incorporating actjof 
the State of Maryland is very liberal and places no 
restriction upon the kind property that may be paid; in 
for stock, and the issuance of stock for a contract; is 

I 

within the scope of the incorporating act. Larkin! 

McClellan, 140 Md., 580. The legality of the incorpo¬ 
rating of the Symington-Anderson Company has liot 
been challenged and it should therefore be accepted las 

4m 


! 



a fact that the Symington-Anderson Company was 
legally incorporated under the code of laws existing in 
Maryland during the year 1917. The minutes and by¬ 
laws of the corporation pertaining to its organization 
and issuance of the stock can be found in the record on 
pages 77 and 78, and the record discloses that the en¬ 
tire issue of the capital stock was issued to T. H. 
Symington, or his nominees, for the payment in of the 
contract which he had secured from the United States 
(Jovernment for the manufacture of 3,000 artillery 
guns, a part of which was turned over to M. H. Ander¬ 
son for the services which he had already rendered and 
a consideration of his being a member of the organiza- 
tion. 

Under the Maryland Code, property having no value 
cannot be given in exchange for the original stock of 
the corporation. It must, therefore, be assumed that 
the assets exchanged for the stock of the Symington- 
Anderson Company had some value at the date the 
stock was issued, or the corporation could not be re¬ 
garded as legally organized for the reason that the 
only assets which the corporation acquired for stock 
was tin' aforesaid contract, and the value of the serv¬ 
ices rendered by M. II. Anderson. Xot a single dollar, 
or item of property other than the contract was given 
for the stock. 

Tf we regard the organization of the Symington- 
Anderson Company as having been done in a regular 
manner, then, as a matter of law, there is no justifi¬ 
cation for the Board's finding that the contract had no 
value, for clearly it must have had some value, or the 
stock could not have been legally issued for it. 
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(b) The contract with the Government in this case 
was definite and certain, providing for a definite num¬ 
ber of articles and a definite profit for each article and 
was valuable to anyone capable of executing it. 

The contract in this case was definite and certain. 
The letters of June 15, 1917 and July 27, 1917, speci¬ 
fically set forth the terms of the contract which were 
accepted by Symington and provides for both the 
building of a factory and the manufacture of the g|ms. 
This correspondence, together with the letters and tlele- 

I 

grams, which passed between the parties, as shown by 
the record on pages 69 to 81, constitutes the contract. 

it is shown that Symington was guaranteed a fixed 
profit, the minimum of which was $340.00 per gun 
(K., 71). In other words, the contract provided that 

I 

the Government would erect for the contractor a fac¬ 
tory with which to build the guns, and would pay| the 
entire cost of the manufacture of the guns, and in addi¬ 
tion thereto, would pay to the contractor a profit of 
$340.00 on the completion of each gun. The contract 
also provided for the payment of partially completed 
manufacturing material. There is no way that jtlie 

i 

contractor could lose. lie was guaranteed a profit find 
this profit makes the contract valuable. 

The Board gives great weight to the fact that jtlie 
contract was cancelable and stated (I?., 82): 

“It appears, however, that the Governmjent 
reserved the right to cancel at any time, and idid 
in fact cancel after the Armistice, after only 
about one-tliird of the guns called for had bfien 


i 
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finished. In the ease of cancellation, the profit 
stopped, except as to work already done. Any¬ 
one considering the purchase or sale of such a 
contract could not fail to recognize that the 
estimated profit was uncertain.” 


Paragraph 12 of letter dated July 27, 1917 (I?., 77), 
sets forth the terms of the cancellation and provides 
for compensation in the event of cancellation and for 
partially completed articles. The only .justification for 
the cancellation of the contract would be if for anv 
reason that the Government would not need the 
articles owing to the cessation of hostilities or the 
termination of the war. 

This Court can take judicial notice that war was 
declared on April fi, 1917, and that in July, 1917. when 
the terms! of this contract were agreed upon between 
contracting parties there* was every reason to believe 
that the Government would not only need the .‘>,000 
artillery guns which it ordered, but that it would need 
additional, guns. Consequently, the cancellation of the 
contract was so remote at the date it was entered into 
that this fact should not be given much weight. 

The Board here fell into grave error in taking into 
consideration the fact that the contract was subse¬ 
quently cancelled, for the reason that in valuing the 
contract we are concerned onlv with the facts as tliev 


exist at the date the corporation acquired the contract 
on August 2,1917, and on that date it was not cancelled, 
and it wa^ very apparent that it would not be can¬ 
celled for the reason that this country was just getting 
into the world war. 
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The Board said in its opinion (R., 83): j 

| 

“The Government was seeking such produc¬ 
tion and presumably anyone who could have:as¬ 
sured the officials of his ability to perform sjuch 
a contract might have obtained one. It is not 
to be assumed, and we believe that Symington 
and Anderson would be the last to ask usj to 
assume, that they obtained something from jthe 
Government that others could not have ob- 
tained.” 

| 

Does the Board assume that the Government was 
giving out these contracts promiscuously? Were they 
not inquiring into the ability of the contracting pajrty 
to perform the contract.' There was only a limited 
number of these articles to be made, and it is a brbad 
assumption on the part of tlie Board to assume tjmt 
everyone who wanted one of these contracts could hjive 
gotten one if they had applied to the Government Und 
proved their ability to perform. 

It is not lieressarv to assume that Symington was 
the only one who could obtain this contract in orjlor 
to give it value. The assumption is rather that every¬ 
one who desired such a contract could not obtain 0 : 11 c, 
and as long as everyone who desired such a contrjact 
could not obtain one from the Government, the cion- 
tract had a market value because there would always 
be a buyer. The terms of this contract were most 
peculiar. Most Government contracts were made 011 
the basis of cost plus a percentage, whereas this type 
of contract provided for a definite fixed profit, assur¬ 
ing the contractor of a certain return on the manufjac- 

^ i 

i 

i 

I 

i 

I 


1 

! 

i 
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ture of each article. This peculiarity and the terms 
of the contract gives the contract a value which would 
make it very much sought after by other individuals, 
and it was only because of the fact, that Symington 
was requested by the Department to take the contract 
(R., ‘28 and 29), that he was able to dictate such favor¬ 
able terms. There was an emergency, and the Govern¬ 
ment needed men of this caliber and were willing to 
permit them to dictate their own terms. 

Vauclain was Chairman of the Artillery Committee 
of the Counsel of National Defense (R., 28). He knew 
Symington and sent for him and offered him the con¬ 
tract (R., 2!)). It is not to be assumed that Symington 
was the only man in the United States capable of man¬ 
ufacturing these guns, and it cannot be assumed that 
there was no market for such a contract as the Board 
assumes. There is not a scintilla of evidence in the 
record to warrant such assumption, and not one bit 
of evidence in the record from which the Board mav 
draw such an inference. They, therefore, have erred 
in taking into consideration mere conjecture and as¬ 
sumptions which are not borne out by the record. In 
fact, the record of the testimony (R., 42), shows that 
there would be no difficulty in selling the contract but 
that the Symington-Anderson Company would not have 
sold it. 

If any person could get a contract, why did the 
Government send for this man, Symington? Why 
didn't they advertise, as provided by Revised Statute 
2744? The reason is, that there was a war emergency 
and the Government sent for those particular in- 
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dividuals whom it knew could perform the contract 
and would perform it immediately. 

By establishing: the value on this contract no dam¬ 
age is done, for the value will be immediately divided 
among the number of guns, and if no guns are finished 
there is no profit and neither is there a deduction.. If 
guns are finished there is a profit and a corresponding 
deduction based on the portion of the value of the 
contract assigned to each gun. The contract is rcallv 
divisablo by its terms. The making of each gun is in 
fact a separate contract. The value of the contract 
is being determined only for the purpose of deprecia¬ 
tion, and the value so determined would have nothing 
whatever to do with invested capital because of jthe 

I 

limitation placed upon invested capital under the jiro- 
visions of Section 331 of the Revenue Act of 191$. 

I 

The Commissioner will argue that the question of 
value is a question of fact, and that the findings of the 
Board of Tax Appeals on the question of fact may pot 
be disturbed on review bv this Court. 

In the decision of the United States Circuit Court of 
Appeals for the Ninth Circuit in the case of Royal 
Packing Company r. Commissioner decided October 
31, 1927, 22 Fed.. 2 Ed., 330, the court held: j 

I 

“Upon a review in this class of cases, we pre 
given the ‘power to affirm,’ or, if the decision! of 
the Board is not in accordance with the law,; to 
modify or reverse the division of the Board, with 
or without remanding the case for rehearing,: as 
justice may require. Section 1003 (/>) of the 
Revenue Act of 1920. Questions of fact are ex¬ 
clusively for the Board, except that we may con- 
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sider whether its findings are supported by any 
substantial evidence.” 


See also 

Avery v. Commissioner. 22 Fed., 2 Fd., (i. 
Henderson Iron Works decided bv the Court oi‘ 
Appeals of 1>. C. April 2,1928. 

Chicago R. R. equipment Co. r. Blair, decided 
bv the Seventh Circuit. 


We contend that there is no evidence in the record to 
justify the conclusion reached by the Board as afore¬ 
said. and it is therefore within the authoritv of this 
Court to review the record and determine whether 
there is any evidence to support the Board's finding. 


(c) When the testimony of record showing values 
is undisputed and believeable, it is regarded as con¬ 
clusive. and it is within the power of this Court to 
Review a decision of the Board when the Finding is 
contrary to the evidence. 


It is a well known rule of law that uncontradicted 
evidence should be taken as true, and cannot be wholly 
discredited or disregarded, if not opposed to probabili¬ 
ties, neither can it be arbitrarily rejected even though 
the witnesses are interested parties, and where the evi¬ 
dence tends to establish a fact which is within the 
power, and to the interest of the opposing party to 
disprove, the failure to disprove strengthens the pro¬ 
bate evidence. 

Uncontradicted evidence may be disbelieved by a 
court or a jury only when it is contrary to the natural 
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or physical laws, opposed to common knowledge or 
inherently improbable. 

In the case of Epremiam ct al., v. Ward, Collector 
of Internal Revenue, lb!) Fed., 69(3, the court said:! 

“The Court is bound to give credence to un¬ 
contradicted testimony even from interested 
persons when it is substantiated as it was liere, 
and is not inconsistent with well known 1‘aetsL ex¬ 
perience and reason.” 


See also the cases 

In re St ranch (308 Fed., 846). 

Crane v. Morris (6 Pet., 098). 

Kelly r. Jackson (6 Pet., 633). 

U. S. v. Wiggins (14 Pet., 334). 

Quoek Ting r. U. S. (140 U. S., 417). 

The City of New York (Alexander v. Maclian) 
147 IL S., 73. 


In the case of McNamara r. (Georgia Cotton Com¬ 
pany, 73 S. F., 1094, the Court said: 

“The plaintiff further contends that the 
directing of the verdict was error, because, 
while there was direct uncontradicted evidence 
as to the market value of the cotton at the tiime 
and place of delivery, nevertheless, the jury 
were not bound bv the testimonv of a witness as 
to market value. It is contended that this jwas 
opinion evidence, and that the jury would Have 
had a right to disregard the opinion of this; ex¬ 
pert witness, and substitute their own opinion 
as to the market value of the cotton. While 




testimony as to market value does involve the 
opinion of the witness as to what particular 
commodity is worth, at the same time it is not 
such an opinion of a witness testifying as an 
expert as that the .jury would have a right to 
absolutely disregard it, where it was uncontra¬ 
dicted. The witness in this case was engaged 
in the business of buying and selling cotton, 
lie was familiar with the market price of cotton 
at the place of delivery fixed in the contract. 
This familiaritv was earned bv him, and this 
opinion was entertained by him, by reason of 
the fact that he was engaged in the business of 
luiying and selling cotton, and had personal 
knowledge as to the market value of the com¬ 
modity at the time and place of delivery stipu¬ 
lated in the contract. In our opinion, this was 
testimony of a substantive fact, and, being 
wholly uncontradicted, the jury would have had 
no right to disregard it.’’ 

It is also a rule of law that in the case of uncon¬ 
tradicted and unimpeached evidence, the jury should 
be instructed to bring in a verdict, in accordance 
therewith. 

In the case of Drown r. Petersen ('2~> I). C. Appeals, 
303) this Honorable Court held: 

p- In the third place, the appellant contends 
that the jury might not have believed Peter¬ 
sen's testimony; that they were the sole judges 
of the facts, and that therefore the cause should 
have been submitted to them for their deter¬ 
mination: and it is argued that there were sev¬ 
eral suspicious facts about the case which the 
jury should have been allowed to consider, and 
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which might have had weight with them. Un¬ 
doubtedly, the case was not above suspicion as 
to some understanding between Petersen and 
Ilond: but that understanding mav have been 
entirely proper and legitimate, and it has lbng 
since been well established in our law that sus¬ 
picion is not proof and cannot be allowed! to 
take the place of proof. The appellant’s cion- 
tent ion would require that every case of unelon- 
tradicted and unimpeached testimony should! be 
submitted to a jury, when there is no counter¬ 
vailing testimony. But this is not the law. The 

9 I 

law is that positive testimony uncontradicjtcd 
and not inherently improbable is prima facie 
evidence of the fact which it seeks to establish 
it, and the jurv is not at liberty to disregard 
it.” * 1 

j 

This rule is also upheld in Walker r. Warner (31 
D. C. Appeals, 87). The Court said, as follows: 

I 

“In a case where the question was one!of 
delivery of an instrument, it was said by Air. 
.Justice Story: ‘What is prima facie evidence! of 
a fact;” It is such as. in judgment of law,j is 
sufficient to establish the fact; and, if not Re¬ 
butted, remains sufficient for the purpose. Tilie 
jury are bound to consider it in that light, un¬ 
less they are invested with authority to disre¬ 
gard the rules of evidence, bv which the liberty 
and estate of every citizen are guarded ahd 
supported. Xo Judge would hesitate to set 
aside their verdict and grant a new trial, :if, 
under such circumstances, without any rebut¬ 
ting evidence, they disregarded it. It would |be 
error on their part, which would require reme¬ 
dial interposition of the Court. In a legal 



sense, then, such priina farir evidence, in the 
absence of all controlling evidence, or discredit¬ 
ing circumstances, becomes conclusive of the 
fact: that is, it should operate upon the minds 
of (lie jury as decisive to found their verdict as 
to the fact. Such we understand to be the clear 
principles of law on this subject. Kelly r. Jack- 
son, 6 Pet. 622, 632, S L. Kd. .”> 2 .'), 526. See also 
Crane v. Morris, 6 Pet. 598, 620, s L. Ed. 514, 
522: U. S. r. Wiggins, 14 Pet. 334, :147, 10 L. Ed. 
481, 488: Lilienthal r. V. S. !>7 l\ S. 2:57, 2(58, 24 
L. Ed. 901, 905: Brown r. Petersen, 25 App. 1). C. 
.359, 363. In the case last cited it was said: ‘The 
appellant's contention would require that every 
case of uncontradicted and unimpeached evi¬ 
dence should be submilted to a jury, where 
there is no countervailing- testimony.' But this 
is not the law. The law is that positive testi¬ 
mony uncontradicted, and not inherently im¬ 
probable, is priina farir evidence of the fact 
which it seeks to establish it, and the jury is 
not at liberty to disregard it.” 

“With the priina farir case made by the pos¬ 
session of the deed, had that question alone 
been submitted to the jury, it would have been 
the dutv of the court to set aside a verdict dis- 
regarding the same.” 


In the case of Chicago Railway Equipment Com¬ 
pany r. Blair decided by the Circuit Court of Appeals 
for the Seventh Circuit, the court said in the course of 
its opinion: 

“Of course, every trier of fact should decide 
cases upon a conviction reached from a consid¬ 
eration of the evidence, and, clearly, evidence 
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that produces such conviction must be satisfac¬ 
tory, .and convincing, but it is a well-known rule 
of law that triers of fact must be satisfied and 
convinced if the evidence adduced, fairly don- 
sidered, preponderates for or against a given 
proposition. When the evidence before a trier 
of fact ought to be convincing, he may not say 
that it is not. 'Whether he is a judge or a com¬ 
missioner, the facts must be fairly and judi¬ 
cially weighed, and a determination reached 
thereon.” 

I 

i 

Tn the instant case, the record shows that the peti¬ 
tioner’s witnesses were qualified and accepted as ex¬ 
perts (IT., 27 and 28) and that Symington testified 
that the contract made on the second day of August, 
1917, was worth in execess of one million dollars 
($1,000,000.00) (R.33), and that Anderson testified 
that the fair market value of the contract on the Sec¬ 
ond day of August, 1917, was over one milion dollars 
($1,000,000.00) (IT.,41). This testimony is in no way 
contradicted. There is no countervailing testimohy. 
The testimony is not disputed, Symington was quali¬ 
fied and accepted as an expert witness, and his testi¬ 
mony cannot be disregarded. If this case had been 
tried before a jury instead of the United States Board 
of Tax Appeals, the Court would have, been bound, 
on the basis of the record, to direct a verdict for /j lie 
petitioner, and, ice believe, within the rule laid do\vn 
by this Ilnurable Court, in Walker v. Warner, and 
Brown v. Petersen, supra, that the Board is likewise 
bound by the testimony. The testimony is not cqn- 
trary to natural physical laws, it is not opposed to 
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common knowledge, it is not inherently improbable, 
nor is it inconsistent with the facts. Therefore, it 
must be believed by the court, unless there is evidence 
in the record to the contrary, and there is none. 

The Board says, (K.S2) ; “although both Syming¬ 
ton and Anderson testified that the contract had a 
value of one million dollars when transferred to the 
corporation, it appears from other testimony given by 
them that this was merelv another wav of stating that 
if all the guns were manufactured the minimum profit 
would be one million dollars.” 

We find that Symington said: “In determining the 
value of one million dollars, which 1 placed on the 
contract, on the day it was paid into the corporation, 
I took into consideration the minimum amount we 
could possibly receive from the Government for each 
gun, that is, $340.00.” (IT, 35) This does not indicate 
that the profit was the only thing he considered, as 
stated by the Board in its decision. Mr. Symington 
was qualified and accepted as an expert witness, and 
it is not neecssarv that he state all of the elements that 
he considered in arriving at the value, unless he is 
asked those questions on cross-examination, and he 
was not. All that is necessary of an expert witness 
is that lie show his qualifications to answer the ques¬ 
tions. It is not incumbent upon counsel to inquire into 
reasons for his answers. That is the duty of the op¬ 
posing party, and the Court cannot deal in conjecture 
and assumptions. 

The same is true of Anderson and his answers, also 
the reasons therefor. There is, therefore, no evidence 
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to support the conclusion of the Board in its opinion 
that the value of one million dollars is merely another 
way of stating that if all the guns were manufactured 
the minimum profit would be one million dollars; 
neither Symington or Anderson testified that 1 the 
minimum profit on the contract would be one million 
dollars. Testimony was given that the minimum profit 
on each gun manufactured would be $340.00. 

There is apparent inconsistency in the Board’s!con¬ 
clusions, and they state (11., 81): “Without determin¬ 
ing whether there was in fact any contract, we are of 
the opinion that no value or cost has been established.” 

I 

Later in their conclusion (II., 82), we find them stating, 
“it was because Symington and Anderson were known 
to be capable to carry out the contract that it j was 
awarded to them.” 

We find them refusing to determine whether oi| not 
a contract existed, and without inquiring into j the 
terms of the contract they state, in their opinion, no 
value, or cost, has been established. 

Then, we find them speaking of the contract being 
awarded; if a contract, in fact, did not exist, there 
certainlv would be no value, and it would seem tb us 
that the primary thing to establish would be the! ex¬ 
istence of the contract. If it did not exist, there is no 
need attempting to establish the value. This is a fair 
example of the views of the Board on the case, and is 
ample justification for reconsideration and review of 
the case. 

They have disregarded all laws and rules of reason 
in deciding the question. They have assumed thatj the 


i 

i 
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witnesses did not mean what they said. They have 
attempted to justify the failure of the Government to 
adduce any evidence countervailing that produced by 
the petitioner. There is not a scintilla of evidence that 
will support their finding that the testimony as to 
value was merelv another way of stating the minimum 
profit if all the guns were manufactured. Of course, 
the witnesses must have taken into consideration the 
question of cancellation when they placed the value on 
the contract for they were qualified as experts, and, 
furthermore, they were shrewd business men and as 
such they certainlv would not have disregarded the 
cancellation clauses of the contract. 

How then can there be justification for the board 
saying, there was no value. On what record do they 
base these findings? We find no evidence, except the 
testimony of the witnesses produced by the petitioner. 
The board is not at liberty to consider subsequent 
events. The situation must be viewed in the light of 
the circumstances existing on August 2, 15)17, when 
the contract was assigned to the corporation. It must 
have had value, because profit was made from it as 
an asset, and if Symington had kept the contract, he 
would have made all of the profit. The evidence shows 
that he could have kept it and could have performed 
the contract himself (1?.. 33). The terms of the con¬ 
tract definitely provided for a fixed profit on each gun 
manufactured, and all rights to this was assigned by 
Symington to the corporation. Can it be assumed that 
because the Government sought out Symington because 
of his peculiar ability and gave him the contract, that 
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it did not have value? Usually both contracting parties 
make a profit, and there is no reason to assume other¬ 
wise in this case. 

I 

If tlie contract is profitable, it has value, and jliat 
value is subject to depreciation. The Board, therefore, 
erred in failing to base their finding on the uncontra¬ 
dicted evidence by which they were bound to not disre¬ 
gard, and it is within the province of this Court to reflect 
the finding of the Board when there is no evidence to 
support their conclusion. Avery r. Commissioner, 
(22 Fed., 2d Ed. 6); Henderson Iron Works r. Blair, 
decided hv Court of Appeals of 1). C., April 2, 11(28; 
Koval Packing Company r. Commissioner (22 Fed. 
2d Ed. 536). 

III. 

A contract is property which may be made the sub¬ 
ject of allowance for depreciation or exhaustion. 


Section 234 of the Revenue Act of 1918 provides for 
the allowance of a reasonable deduction for deprecia¬ 
tion or exhaustion of assets used in a trade or business. 

The contract in this case is an asset subject to Icx- 
haustion because this contract is the complete soiirce 
of income of the petitioner, and is the only asset from 
which the petitioner can derive profit. 

It is not necessary to dwell very much on this point 

for it is assumed that if the Board had found that the 

| 

contract in this case had a value they would have|al¬ 
lowed depreciation in view of the decision by the Fonjrts 
in the case of Kentucky Tobacco Supply Company 


6n 
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r. Lucas, 5 Fed. 723, Lynch v. Alworth-Stephens 45 
S. Ct., 274: the Appeal of the General Equipment Co., 
2 B. T. A., S04: Appeal of \Y. J. Ostheimer, 1 B. T. A., 
IS: Appeal of the Brevort Hotel Company, 1 B. T. A., 
132: Appeal of National Film Publicity Company, 4 
, B. T. A., 118. 

The computation of the depreciation allowance in 

this case is very simple and would he accomplished by 

the division of whatever value is determined bv the 

• 

number of guns which would give the allocate value 
of the contract applicable to each gun, and this value 
would then be multiplied by the number of guns pro¬ 
duced during 1918, which the record discloses was 687 
guns (R„ 26). If the value of the contract is found 
to be a million dollars the amount applicable to each 
gun would be $333.33, and the depreciation would then 
be found by multiplying this amount by 687. 


IV. AND V. 


Traveling expenses and time used by Symington in 
negotiating the contract with the Government con¬ 
stitutes an investment and represents the cost of the 
contract, and such value or cost is invested capital. 


The Board of Tax Appeals found as a fact: (K., 85). 

“That none of the assets, tangible or intangi¬ 
ble, which were paid into the corporation 
whether for stock or otherwise cost Svmington 
anvthing.” 


Here the Board fell into grave error. The record 
is replete with evidence that Symington made numer- 
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ous trips to Washington, and paid preliminary px- 
penses, such as, organization expenses, traveling 
expense, and expenses for investigation, the hiring! of 
men and other incidental expense to the organization 
of the business for which he was not reimbursed 
(R., 33). All of this expense was chargeable directly 
to the contract and was a capital expenditure, repre¬ 
senting the cost of the contract, which cost constitutes 
invested capital within the meaning of Section 326 of 
the Revenue Act of 1918. This conclusively shows that 
the Board's finding, that the assets paid into the cor¬ 
poration by Symington cost him nothing, is without 
justification, and it is within the province of this Court 
to review the decision of the Board, for the purposejof 
determining whether or not its findings are supported 

I 

by any substantial evidence. Royal Packing Company 
v. Commissioner, 22 Fed., 2d Ed., 536. The Board 
cannot disregard obvious evidence and say it had fio 
evidence before it. Chicago Railway Equipment Com¬ 
pany v. Blair, supra. 

VI. 


The rendering of services by M. H. Anderson prior 
to and after incorporation of the Symington-Anderson 
Company, for which he was paid in stock, is a capital 
asset and is invested capital to the extent of the value 
of the services. 

! 

| 

On this point the Board seems to have ignored tjie 
evidence entirely. The record shows that 2,500 shares 
of stock was issued to Morton II. Anderson for whjat 
was regarded as his unusual ability and fitness to effect 
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an organization and get results and for services 
actually rendered prior to and after incorporation. 
(R., 27, 32, 40 and 42). Mr. Symington placed a 
minimum value on these services of a quarter of a 
million dollars (R., 32). and stated that he regarded 
the worth of his services as twice that amount, for the 
reason that organization and manufacturing ability, 
or the lack of it makes the difference between success 
and failure. 

The evidence shows that the corporation issued the 
2.300 shares of stock direct to Anderson (K. 42). and 
that the corporation received the full benfits of his 
services and not Mr. Symington as the Board would 
have you believe. As previously stated it is within the 
scope of tin* incorporating Act of the State of Mary¬ 
land to issue stock for services and such stock will be 
regarded as fully paid and 11011 -assessable. Larkin r. 
MacClellan, 140 Md., 380. It is as though Anderson 
was paid in cash for his services and used the cash to 
purchase stock. 

The value of this asset acquired by the corporation is 
invested capital within the scope of Section 32(5 of 
Revenue Act of 1918, and cannot be arbitrarilv disre- 
garded bv the Board in its finding of fact. 

The board therefore erred in failing to find that the 
corporation acquired an asset through the issuance of 
its stock for the services rendered and to be rendered 
by M. II. Anderson. 
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VII. 


50 per cent of the income was not derived from a 
cost-plus contract and the provisions of Section 327 
(d) of the Revenue Act of 1918 cannot be denied this 
taxpayer. 

The Board in its finding (R., 85), found that the con¬ 
tract in question was a cost plus contract, and that! the 
income of tlie corporation was derived from a cost plus 
Government Contract made between April 6,1917, land 
November 11, 1918, which precludes the petitioner 
from setting up abnormal conditions and bringing! the 
case within the scope of Section .'>27 (d) of the Revenue 
Act of 1918, entitling it to have its tax determined 
under the provisions of Section 328 by being compared 
with similar concerns. In this finding we believe’ as 
a matter of law that the Board erred for the reason 
that the contract was not a cost plus contract. The 

i 

contract was twofold and provided for the building of 
a factory from which no profit was to be made jand 
for the manufacture of artillery guns. There werd no 
cost plus features in this contract. It provided for a 
definite profit for each gun manufactured. The Gov¬ 
ernment was to furnish the castings. The expense was 
paid by the Government. The allowance made SVm- 
ington was much the same as a salary for work done. 
Furthermore, the ordinary cost plus contract refers 
to cost plus a percentage of the expenditures made. 
Whereas the profit in this contract was fixed without 
regard to expenditures being made. In other words, 


i 


i 
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it was not cost plus a percentage of the money ex¬ 
pended, it provided for a fixed profit definite and cer¬ 
tain as to each article manufacture. We therefore 
should not be denied the provisions of Sections 327 
(d) of the Revenue Act of 1918 on account of the limi¬ 
tation contained therein with regard to war profits 
from cost plus Government contracts. 

VIII. 

(a) The only assets the corporation had at date of 
incorporation was the Government contract acquired 
from Symington and the valuable services rendered 
by Anderson in Getting together the organization. 
These assets are shown to have cost something, but the 
amount is not determinable. Invested capital definitely 
existed to the extent of the cost of these assets, but 
cannot be accurately determined. 

We have established from the record in the fore¬ 
going argument that in negotiating the contract which 
Symington secured, he expended certain sums of 
money fox; which lie was not reimbursed, such as, or¬ 
ganization expenses, traveling expenses, expenses for 
investigation, and expenses of hiring men, and that he 
had contracted for obligations of approximately a 
half million dollars (K., 33). But on (K., 31), we find 
that it was impossible to determine exactly to what 
extent, or the amount that he had paid in this connec¬ 
tion, although it is definitely established that he did 
pay certain amounts. It is also shown that although 
Anderson’? services rendered and to be rendered were 
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worth approximately $250,000, the value of these serv¬ 
ices could not be definitely established, in order to 
permit their allowance as a part of invested capital 
in accordance with Section 326 of the Revenue Act of 

1926. 

| 

The record is therefore conclusive is regard tb the 
fact that the contract secured by Symington andj the 
services rendered bv Anderson had value and |cost 
something. If this cost and value could be definitely 
determined, there would be no question but that it 
could be allowed as a part of invested capital wijthin 
the meaning of Section 326 of the Revenue Act of }918, 

i 

notwithstanding the fact, that Section 331 of the Rev¬ 
enue Act of 1.918 precludes the petitioner from taking 
the assets into invested capital at a greater value than 
Symington would have been entitled to claim had he 
carried out the terms of the contract without making 
the assignment. In other words, the corporation under 
Section 331, supra , since it was organized after .March 
3, 1917, is limited in the amount of its capital and is 
entitled to only such capital as Symington would have 
been entitled to had the corporation not been formed. 

11 will not be denied that Symington would have been 
entitled to capitalize all of the preliminary expenses 
including traveling expenses and a reasonable allow¬ 
ance for his time in negotiating the contract and all of 
the preliminary expenses incident to putting things in 
order for the execution and carrying out of the Con¬ 
tract. While the record shows that expenditures Were 
made by Symington it was impossible to determine!the 
amount of these expenditures and therefore it is lim- 


i 
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possible to determine the amount of invested capital 
that lie would have been entitled to, bad lie not or¬ 
ganized the corporation. Since the corporation was or¬ 
ganized it is subrogated to his rights and his invest¬ 
ment becomes its investment. If his investment can¬ 


not be determined, then the corporation's investment 
cannot lie determined. These facts must be admitted 
as the record is clear. 


(b) Where invested capital cannot be accurately de¬ 
termined Section 327 (a) of the Revenue Act of 1918 
provides that it is mandatory that the tax shall be 
determined under Section 328. 


Section 3*27 (a) of the Revenue Act of 1918 provides: 

“That in the following cases, the tax shall be 
determined as provided in Section 328: 

“(a) Where the Commissioner is unable to 
determine the invested capital as provided in 
Section 326.” 

This section of the law makes it mandatory on the 
Commissioner to determine the tax under the provi¬ 
sions of Section 328, when invested capital cannot be 
determined under Section 326. We have conclusively 
shown that the Board erred in failing to find that in- 
vested capital could not be determined under the pro¬ 
visions of Section 326 because we have shown that the 
assets paid into the corporation cost something, the 
amount of which is not determinable. Consequently, 
the aforesaid provisions of the Act are clearly appli- 
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cable to our case, and the Board’s findings shouljd be 
reversed. 

We contend also that we fall within the provisions 
of Section 327 (<■) of the Revenue Act of 1927, where 
it is provided that the tax shall be determined under 
Section 328 where a mixed aggregate of tangible! and 
intangible assets are paid into a corporation for stock. 

IX. | 

I 

If the Board’s finding of fact that invested capital is 
non-existent is correct, then this corporation isj not 
subject to any excess-profits tax. J 

I 

The Board has found as a fact that the invested cap¬ 
ital can be determined as non-existing (R. 85). We 
have conelusivolv shown that this is not the case,! but 
if tliis Court should agree that invested capital is non¬ 
existent, then we contend that this taxpayer is not 
subject to any excess profit tax, for the reason that 
the Law specifically fails to provide for the taxing of 
any Corporation, whose invested capital is nonj-ex- 
istent. The Board has approved the Commissioner’s 
determination of tax under the provision of Section 
302, Revenue Act of 1918. This Section, whiclj is 
quoted elsewhere in this Brief, provides that the jtax 
under Section 301 of the Revenue Act of 1918 shalj be 
limited in the computation provided in Section 302,|but 
where the computation under 301 is less than the limi¬ 
tation provided in Section 302, then the computation 
in Section 301 shall prevail. 

Section 301, under the Revenue Act of 1918, quoted 
elsewhere in this Brief, provides for computation! of 

7 n 
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excess profits tax in the case of corporations which 
have invested capital. There is no specific provision 
in the Revenue Act of 1018 providing for the imposi¬ 
tion of an excess profits tax on a corporation, which 
does not have invested capital, unless that provision is 
found within the scope of 327 and 328, nor does the 
Statute set forth a means by which a computation of 
the tax may be made in cases where corporations have 
no invested capital. The whole structure of the com¬ 
putation, as provided by Section 301, depends on the 
use of invested capital, the credit set forth in Section 
312 is dependent entirely on invested capital. We 
know of no way to compute excess profits tax in cases 
where the corporations have no invested capital, un¬ 
less it is determined under the provision of Sections 
327 and 328 of the Revenue Act of 1918. A tax must 
be specifically levied by Law before it can be applied 
to a particular taxpayer. There is a well known rule 
that in dealing with a tax measure whatever doubt 
exists must be resolved against the Government. 
Schwab r. Doyle (358 U. S., 529). 


We further call your attention to the decision of the 
United States Supreme Court in the case of Smietanka 
v. First Trust and Savings Bank (257 U. S., 602), 
wherein the Court in construing the Revenue Act of 
1913 as to whether or not it impose a tax on an estate 
or trust held. 


‘‘That there was nowhere in the Act a pay¬ 
ment required of the fiduciary of a tax tipon the 
income of the estate or trust property, the in¬ 
come from which he collects, except as it is to 
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inure to the benefit of a person or an individual 
from whose income he is authorized and i re- • 
quired to deduct the normal tax thereon. Tlierc 
must have been'a taxable person for whom the 
fiduciary was acting to make the provisions! re¬ 
lied upon by the Government applicable.” 

Thus, the Court in the above mentioned case Held 
that the Revenue Act in 1913 failed to impose a tax on 
an income from an estate or trust in the hands ofltlie 
fiduciary. The Law was changed in 1916 and a tax 
was imposed upon fiduciary. However, in 1917 when 
the excess profits tax law was first enacted it failed to 
impose an excess profits tax upon an estate or trust 
engaged in business, and the Department in Law Opin¬ 
ion 1100, using the decision of the United States (Su¬ 
preme Court in the Smietanka v. First Trust and 
Savings Bank, as an authority, held that the Act of 
October 3, 1917 failed to impose an excess profits tax 
on an estate or trust doing business. 

We contend that this same reason can be applied to 
the taxing of a corporation under the Revenue Actj of 
1918, where invested capital does not exist. Conise- 
quently, if the findings of the United States Board; of 
Tax Appeals, that invested capital is non-existent are 
approved on review by this Court, it follows as a mat¬ 
ter of Law that the Court should hold, that the peti¬ 
tioner in this case is not subject to any excess profits 
tax. 

We insist that the Board erred in failing to find tljat 
the taxpayer was not subject to excess profits tax when 
they found, as a fact, that the invested capital was non¬ 
existent. | 




The deficiency in tax should be eliminated and the 
taxpayer should be granted a refund of approximately 
$150,000.00. 

On the basis of the entire record before this Honor¬ 
able Court, there can be no question but that the Board 
erred in approving the deficiency in tax determined 
bv the Commissioner of Internal Revenue, for the 
reason that if they had found a value for the contract, 
in accordance with the evidence adduced, the income 
would have been reduced by a deduction for deprecia¬ 
tion, or exhaustion of the contract, and the taxpayer 
would be entitled to a refund which has been claimed. 

It is within the power of this Court to modify the 
decision of the Board or reverse the decision and re¬ 
mand it for rehearing - . (Koyal Packing Company v. 
Commission, 22 Fed.. 2d Ed., 530). 

A comparison of the evidence in the record with the 
opinion of the Board conclusively shows, that error 
was committed both in its finding of fact on the basis 
of the evidence, and its interpretation of the law ap¬ 
plicable to the case. 

The record contains sufficient facts to make a com¬ 
plete determination of the tax, in the event the de¬ 
cision of the Board is reversed. 


Conclusion. 


The net profit has been found by the Commissioner 
to be $324,874.85. The Commissioner proposes to as- 
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sess $257,864.88 in taxes. The balance which the Com¬ 
missioner would leave to the taxpayers for the great 
services rendered its Government during the war is 
$67,009.97. This in itself shows that relief should be 
granted as such a tax is almost confiscatory and un¬ 
conscionable and never intended by the framers of the 

Act. 

In conclusion we believe that the inconsistencies 
pointed out in the Board's decision, and the factj that 
many of its conclusions are unsupported by anvj evi¬ 
dence and because of its failure to follow the ordinary 
rules of law in giving due weight to uncontradicted 
testimonv, that its decision should be reversed bvj this 
Court, in order that the taxpayer may receive justice 

• i i i* i i i 


in the hands of the law. 


ROBERT P. SMITH, 
JOHN F. THOMAS, 

of Counsel. 
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